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1 . Claims 1-64 are presented for examination. 



2. The title of the invention is not descriptive. A new title is required that is clearly 
indicative of the invention to which the claims are directed. 



3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. § 102 
that form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described 
in a printed publication in this or a foreign country, before the invention thereof by the 
applicant for a patent. 

or 

(e) the invention was described in (1) an application for patent, published under section 
122(b), by another filed in the United States before the invention by the applicant for 
patent or (2) a patent granted on an application for patent by another filed in the United 
States before the invention by the applicant for patent, except that an international 
application filed under the treaty defined in section 351(a) shall have the effects for 
purposes of this subsection of an application filed in the United States only if the 
international application designated the United States and was published under Article 
21(2) of such treaty in the English language. 

or 

(e) the invention was described in a patent granted on an application for patent by 
another filed in the United States before the invention thereof by the applicant for patent, 
or on an international application by another who has fulfilled the requirements of 
paragraphs (1), (2), and (4) of section 371(c) of this title before the invention thereof by 
the applicant for patent. 



The changes made to 35 U.S.C. 102(e) by the American Inventors Protection Act 
of 1999 (AlPA) and the Intellectual Property and High Technology Technical 
Amendments Act of 2002 do not apply when the reference is a U.S. patent resulting 
directly or indirectly from an international application filed before November 29, 2000. 
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Therefore, the prior art date of the reference is determined under 35 U.S.C. 102(e) prior 
to the amendment by the AlPA (pre-AlPA 35 U.S.C. 102(e)). 

4. Claims 1-4, 7-15, 16-19, 22-30, 31-33, and 36-64 are rejected under 35 U.S.C. § 
102(a) and 102(e) as being anticipated by Klassen et al. (Klassen), Pub. No. 
2002/0080726. 

5. As to claim 1, Klassen teaches the invention as claimed, including a method 
comprising: 

computing a first probe estimate from a first probe sequence transmitted over a 
network from a first device to a second device (page 3, paragraph [0044]); 

computing a second probe estimate from a second probe sequence transmitted 
over the network from the first device to the second device, the first probe sequence 
providing a different load to the network than the second probe sequence (pages 3-4, 
paragraphs [0050, 0076]); and 

estimating a sustainable capacity of the network based on the first probe 
estimate and the second probe estimate (page 3, paragraphs [0047 - 0049]; pages 6-7, 
paragraphs [0101 -0139]). 

6. As to claims 2 and 12-15, Klassen teaches sustainable capacity is further based 
on a minimum delay time of individual round-trip delay times associated with the first 
probe sequence and the second probe sequence; each probe estimate is an average 
round-trip delay time, a median round-trip delay time, a range of round-trip delay times. 
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a standard deviation of round-trip delay times, (page 4, paragraphs [0065 - 0071]; 
page 7, paragrapli [0131]). 

7. As to claim 3, Klassen teaches the sustainable capacity of the network relates to 
data traffic flowing from the first device to the second device, and further comprising: 
computing a third probe estimate from a third probe sequence transmitted over the 
network from the second device to the first device; computing a fourth probe estimate 
from a fourth probe sequence transmitted over the network from the second device to 
the first device, the third probe sequence providing a different load to the network than 
the fourth probe sequence; and estimating a reverse sustainable capacity of the 
network for data traffic from the second device and the first device based on the third 
probe estimate and the fourth probe estimate (page 3, paragraphs [0044 - 0062]; pages 
6-7, paragraphs [0101 -0139]). 

8. As to claim 4, Klassen teaches the first probe sequence includes probe packets 
periodically transmitted from the first device to the second device (page 3, paragraph 
[0051]). 

9. As to claim 7-9, Klassen teaches neither the first probe sequence nor the second 
probe sequence saturate the network; the second probe sequence loads the network 
more than the first probe sequence; generating a first probe sequence, wherein each 
probe packet in the first probe sequence has a unique signature (page 3, paragraphs 
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[0047 - 0049]; pages 6-7, paragraphs [0101 
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-0139]). 



10. As to claim 10-11, Klassen teaches timestamping each packet in the first probe 
sequence prior to transmission to the second network device; timestamping each 
response to each probe packet in the first probe sequence after to reception of the 
probe packet from the second network device (pages 3-5, paragraphs [0059, 0076, 
0083]). 

1 1 . Claims 16-19, 22-30, 31-33, and 36-64 have similar limitations as claims 1 -4 and 
7-1 5; therefore, they are rejected under the same rationale. 

12. The following is a quotation of 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or 
composition of matter, or any new and useful improvement thereof, may obtain a patent 
therefor, subject to the conditions and requirements of this title. 

13. Claims 16-30, 46-50, and 56-64 are rejected under 35 U.S.C. 101 as not falling 
within one of the four statutory categories of invention because the claimed invention is 
directed to non-statutory subject matter. The language of the claimed invention raises 
a question as to whether the subject matter is new and useful process, machine, 
manufacture, or composition of matter, or any new and useful improvement. The 
claims recite components in a system, series of steps in a method, and executions to be 
performed by computer program. For the claims to be statutory subject matter under 35 
U.S.C. 101, they must (1) be tied to particular machine, or (2) transform underlying 
subject matter to a different state or thing. Please refer to In Re Bilski 88 USPQ2d 
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1385. The instant claims 16-30, 46-50, and 56-64 are neither positively tied to a 
particular machine that accomplishes the claimed nor transform underlying subject 
matter, and therefore they do not qualify as a statutory subject matter. 

14. Claims 5-6, 20-21, and 34-35 are objected to as being dependent upon a 
rejected base claim, but would be allowable if rewritten in independent form including all 
of the limitations of the base claim and any intervening claims, and claiming hardware 
components that carry out functions in the system, steps in the method, and executions 
in the computer program to overcome the rejection under 35 U.S.C. 101 . 

15. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Le Luu whose telephone number is 571-272-3884. The 
examiner can normally be reached on 8:00am - 4:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Rupal Dharia can be reached on 571-272-3880. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
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Business Center (EBC) at 866-217-9197 (toll-free). 
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Primary Examiner, Art Unit 2441 



